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Abstract 

There is no direct “legal” relationship of trade with environmental protection. 

However, article XX of the GATT have served the purpose of a guardian of 

environment. This is deemed as inadequate by the environmentalists and 

critiques. The issue of environmental protection through trade embargoes on 

the defaulter states is contentious. The pre-WTO approach was different from 

the post WTO approach of environmental protection. This article thereby 

examines the difference of approach towards environmental protection by the 

pre and post WTO panels. The analysis of different major case laws in this 

matter allows us to understand the suitability of article XX of GATT for 

environmental protection.   
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Introduction 

Environmental issues have been debated since long. Many bilateral and 

multilateral treaties have been signed to cope with the emerging environmental 

problems. Any violation of an agreed environmental norm is addressed in 

accordance with the concerned agreement or convention. Normally, domestic 

laws, made in furtherance of environmental protection agreements, demand 

embargo on trade, aiming to achieve the ascertained environmental protection 

policy. Like many other international agreements, the World Trade 

Organisation (WTO) also includes rules on environmental protection. To 

achieve this end, the General Agreement on Trade and Tariffs (GATT 1994) of 

WTO addresses the environmental issues in paragraphs (b) and (g) of its Article 

XX (General Exceptions) as well as in Article XX’s preamble. Since 1989 over 

seven reports on environmental issues have been issued by the GATT and WTO 

panels (Wofford, C. 2000). However, a considerable portion of 

environmentalists have been critical of the different panel reports, questioning 

the effectiveness of Article XX in relation to environmental protection.  
 

This article considers the effectiveness or sufficiency of Article XX of the 

GATT in addressing environmental and trade-related issues simultaneously. It 

involves analysing how the pre-WTO panels interpreted the Article XX’s 

environment-related provisions in Tuna/Dolphin I and Tuna/Dolphin II 

disputes. Then the article discusses the status of environmental issues under the 
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WTO, especially the WTO panel and Appellate Body (AB) reports in the 

Shrimp/Turtle case. By doing so, the article aims to present a clear picture on 

how environmental and trade issues were addressed before and after WTO, and 

the role of Article XX of GATT in resolving this issue. 
 

An Assessment of GATT Article XX (b) and (g) 

Article XX of GATT sets out circumstances where an act, that is otherwise 

inconsistent with the agreement, can be legally employed. There are a few cases 

on record in which states have been found of taking measures to restrict trade 

on environmental reasons under Article XX. It is noteworthy to mention that in 

determining environmental cases, first it need to find out whether the action 

taken is admissible under Articles XX (b) and (g), and then has to be considered 

whether it satisfies the introductory proviso of Article XX, referred as the 

‘chapeau’.1Article XX(b) of the GATT declares the measures ‘necessary’ to 

protect human, animal or plant life or health. An act is termed ‘necessary’ if 

there is no alternative available, which is consistent with the GAT, and the act is 

least inconsistence with the other GATT provisions (Body, W. A. 2001). Article 

XX(g) of the GATT states that measures are relating to the conservation of 

exhaustible natural resources, if these are made in concurrence with domestic 

production or consumption. The introductory proviso (chapeau) of Article XX 

specifies that the concerned measures should not be applied in a manner which 

would be discriminatory against countries where the same condition exists, or is 

an undue restriction on international trade. The panel in the United States- 

Imports of Certain Automotive Spring Assemblies dispute said that ‘the 

preamble of Article XX made it clear that it was the application of the measure 

and not the measure itself that needed to be examined’ (Khan, Asif, 2011). 

Likewise, the AB in the Gasoline case said that ‘it is important to underscore 

that purpose and object of the introductory clauses of Article XX is generally 

the prevention of abuse of the exceptions’.2Furthermore, the AB adhering to the 

actual text of the Article XX’s chapeau stated that the main purpose of the 

chapeau is to avoid any abuse of the exceptions laid down in the article. Put 

simply, Article XX (b) and (g) avoids giving importance to environmental 

protection at the cost of discrimination or arbitrary use of the clauses.
 
Thus, 

environmental policies of a state which involve trade restrictions can only be 

achieved through Article XX (b) and (g), if the provisions of the other articles 

of the GATT are not violated simultaneously. This phenomenon is evident in 

the cases discussed below. 
 

Tuna/Dolphin I Dispute
3
 

Dolphins are normally wounded or drowned in the process of catching Tuna 

fish through purse seine nets, as Tuna fishes are frequently found with 

Dolphins. Under the US law, only incidental killing of Dolphins is allowed 

(while fishing for Tuna).
4
 As per the US law, Yellow fin Tuna would be 

accepted as imported products from only those countries which have similar 

regulatory program comparable to the US, and has an average accidental marine 
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mammal taking rate as comparable to the US.
5
Based on the above-mentioned 

rules, the US government imposed a prohibition on imports of Tuna from 

Mexico and other countries. After a failure of consultations to produce a 

mutually agreed solution, Mexico commenced a dispute settlement preceding 

under Articles XXIII and XI of the GATT. The panel held that the imports 

should not be restricted under Article XX (b) only because the life or health 

protection policy in the exporting country is not identical with the importing 

country.
6
Furthermore, it was held that the intention of the framers was to 

safeguard life or health within the jurisdiction of the importing country. Thus, 

the use of extra jurisdiction was nullified by the panel in this case. Similarly, 

this principle of jurisdiction was also made applicable to Article XX (g). This is 

because the conditions laid down by the US for catching Tuna in order to 

qualify for importing tuna into US were declared ‘unpredictable’. It was held 

that the US action against Mexico was not justified under Article XX (b) or (g) 

and was contrary to Article XI (1) of the GATT. However, the panel report was 

not adopted, as no request was submitted by the complainant for its adoption.  
 

Tuna/Dolphin II Dispute
7
 

The US regulation (which was challenged in the Tuna/Dolphin I case) was also 

later challenged by the European Community in the Tuna/Dolphin I Icase in 

1994. The focus of the case was on the provision which banned imports of 

Yellow fin Tuna from any state which could not show that they have not 

imported such product within last six months from a state which is directly 

banned by the US in the previous six months. In this case, the panel focused 

more on Article XX (g) rather than Article XX (b). It was accepted that a 

‘policy to conserve dolphins was a policy to conserve an exhaustible natural 

resource’. However, unlike the Tuna/Dolphin I case, the panel declared that 

Article XX (b) did not mention any limitation on the location of the living 

things to be protected. The panel acclaimed the argument made in the previous 

case (Tuna/Dolphin I) that states were not excluded from ‘regulating the 

conduct of their nationals with respect to persons, animals, plants and natural 

resources outside their territory’. Thereby, the provision of Article XX (g) also 

applies to the policies of conservation of exhaustible natural resources outside 

the territory of the state who is invoking this provision. Thus, the US policy of 

conservation of Dolphin was pursued within its jurisdiction over its nationals 

and vessels and fell within Article XX (g). The extraterritorial jurisdiction was 

thus admitted until it was exercised upon the state’s own property or personnel 

(Ahn, D. 1998). The implementation of Article XX was allowed outside the 

territory of a state as long as it was within its personal jurisdiction. But a state 

could not force another state to comply with a specific environmental policy 

which it desires or have adopted. However, the US primarily aimed at changing 

the policy of the other states regarding environment. In addition to this, the aim 

of Article XX (b) and (g) according to the panel was to conserve the 

environment and not controlling other countries. Thus, it was held that the US 

import prohibitions were against Article III and XI (1) of the GATT, and were 
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not covered by any exception under Article XX. The panel accepted the 

extraterritoriality of the provisions albeit it rejected the US defence under 

Article XX. The panel also accepted the conservation of Dolphins as 

conservation of a natural resource under Article XX (g). 
 

Shrimp/Turtle Dispute 

In 1997 India, Malaysia, Pakistan and Thailand brought a complaint against a 

ban on importation of Shrimp products by the US. The ban was imposed by the 

US on ground of killing or harming sea turtles in the process of harvesting 

shrimps. The US relevant laws, inter alia, declared that the Shrimp harvested in 

a manner adversely affecting certain sea turtles would not be imported to the 

US.
8
In other words, if a state adopted mechanism in compliance with the US 

approved way of harvesting shrimp, then they could import shrimp products to 

the US.  
 

The US law required ‘Turtle Excluder Devices’ (TED) to be used in nets while 

fishing in areas where there was possibility of finding sea turtles. It was argued 

that the US law was discriminatory and was not justified under Article XX (g). 

This was because some countries were given 3 years to comply with the 

measures to protect turtles while harvesting shrimp, whereas the complaining 

states were given only 4 months to comply. The Dispute Settlement Body 

(DSB) established panels at the request of Pakistan, Malaysia and Thailand. 

Later, India also requested for the establishment of the panel. The panel held 

that the US embargo threatened multilateral trading system and was not 

justifiable under Article XX.
9
The panel said that the unilateral environmental 

policy should not be completely restrictive of trade.
 
 However, the US appealed 

against the panel report to the AB on ground that its actions were justifiable 

under the chapeau of Article XX. 
 

The AB held that the US embargo was against Article XX. However, the AB 

disagreed or overruled the panel’s reasoning for decision. The AB stated that 

the matter in dispute was environmental issue in light of Article XX(g), but the 

manner in which it was applied by the US was discriminatory and against the 

chapeau of Article XX.
 
According to the AB’s report, an economic embargo 

was not acceptable to compel another state to adopt the same policy, as that of 

the importing member state, without taking into consideration the different 

conditions of the exporting member state.
 
Unlike the other panels’ report, the 

AB said that the unilateral environmental policies are common aspects of trade, 

which normally are implemented.
 
Furthermore, the AB held that Article XX (g) 

must be read in accordance with contemporary needs,
 
acknowledging sea turtles 

as ‘Exhaustible Natural Resource’.  
 

The AB decided that the US prohibition on Shrimp was legitimate under Article 

XX (g), but the application of the prohibition was contrary to the chapeau of the 

Article XX.
 
However, the decision contributed to the greater interpretation of 

the chapeau of Article XX.
10

 The preamble of the WTO agreement speaks for 
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the maximum usage of natural resources for sustainable development, which is 

also seen in the AB report.
 
 If the term ‘Natural Resources’ in Article XX(g) is 

analysed in light of the Preamble of  WTO agreement, it will be noticed that the 

term is not ‘static’ but rather ‘evolutionary’ by definition.
 
Such a broader 

interpretation of the Article XX could continue to safeguard the environmental 

issues, but sometimes at the cost of unjustifiable trade embargoes under GATT.   

The AB’s interpretation of Article XX was made in compliance with the Vienna 

Convention on the law of treaties, as it took the textual meaning of the chapeau 

of the article. This was more in favour of the environmentalists’ views, as it 

brought forward the real text of the Article rather than the reports of previous 

GATT panels, which put hurdles for the environmental policies.
 
 The AB, while 

interpreting, has taken account of Article 31(1) of the Vienna Convention which 

says that account may be taken of ‘any relevant rules of international law 

applicable in the relations between the parties’ (Boyle, A. E., & Freestone, D, 

1999). The interpretation given in this is evolutionary and un-static, since these 

rules further develop over time (Schoenbaum, T. 2002).  It was also mentioned 

in the WTO rules that existing agreements are to be interpreted ‘in accordance 

with customary rules of interpretation of public international law’.11
 

 

Regarding the non-discrimination, the stance of the AB is very clear. In 

Gasoline case, the AB questioned the aim of US for putting an embargo on the 

Gasoline trade with Venezuela. It was questioned whether the aim of the 

embargo was conservation of ‘natural resources’ or ‘Clean Air’ within the 

meaning of Article XX. The AB held that the US rules were not aimed at 

conservation of clean air in the US under Article XX (g).
 
In other words, the 

non-discrimination test was not passed by US in this case as well. Based on the 

above-mentioned cases, it could be argued that sometimes the implementation 

of the policies is problematic, non-effective or defective, and not in accordance 

with the GATT. The environmental goals may be achieved if the 

implementation of policies is made in compliance with the ‘chapeau’ of Article 

XX of GATT. 
 

Conclusion 
The implementation of Environmental exceptions of Article XX has been an 

evolutionary process. The panels in the Tuna/Dolphin cases depended on the 

‘chapeau’ of the Article XX and didn’t emphasise upon the text of the Article. 

The principle laid down in the Panel reports is though visible, it will be 

unacceptable to impose one’s own environmental policies unilaterally on 

another state. The use of the general exceptions under Article XX will have to 

go through the strict principle of non-discrimination under the ‘chapeau’ of the 

Article XX. Thus, a policy may be lawful under the article XX (b) and (g) but if 

its implementation is not consistent with the ‘chapeau’ then it will not be 

acceptable. The environmental matters on the other hand are covered by the 

Article XX (b) and (g) albeit it was not a concern at the time of the drafting of 

the GATT. The acceptance of Dolphins and Shrimps as an ‘exhaustible natural 
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resources’ certifies the acceptance of the environmental issues under Article XX 

(g). Moreover, the much broader interpretation of the Article XX by the 

appellate body in the Shrimp/Turtle case shows that the article have the 

capability to address the environmental issues under GATT. Especially the 

admittance of complying with the rules of interpretation laid down in Vienna 

Convention and other customary international law broadens the horizon for 

environmental matters under the GATT. By adopting this broad approach, 

keeping parity between trade and environmental matters will be utmost 

important. The ‘chapeau’ of article XX has an utmost importance in this regard; 

a state should not be allowed to exceed its legal limitation with regard to trade 

while implementing its environmental policies. Thus, Article XX has the 

capacity to address the trade and environmental issues simultaneously; but in 

order to invoke these exceptions a state must come with clean hands. 
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